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1.0 
BACKGROUND

1.1
As part of the Strategic and Transactional Procurement SIP project, the current procurement related procedures and documentation within the Council have been reviewed. This includes a review of the Contract Procedure Rules, document templates and related procurement guidance in use across the organisation.

1.2
The review has considered the procedures and documentation that should be in place to follow good procurement practice and also that which is required to support the changes being made within the Council to implement the new Strategic Procurement Service.  

1.3
The review identified a need to update the Contract Procedure Rules and also to develop and implement a succinct high level corporate procurement policy for the organisation which defines the key principles that will underpin the procurement practices of the Council.  

1.4
A high level Procurement Policy for the Council was developed and approved by the Executive Member in March 2009. The Council has adopted a high level procurement policy for the following reasons:-

· A clear and succinct statement of the Council’s fundamental procurement principles can be easily shared internally with staff and externally with suppliers and partners etc.

· The policy can be used to underpin all other procurement related documentation and ensure a consistent approach is taken across the organisation in line with the agreed core principles.

· It demonstrates the importance of procurement to the Council by creating such a strategic statement and crucially, endorsement of the policy by senior management and Members.

1.5
A plan is now being developed for communicating the Policy across the Council as part of the wider communications plan for the Service Improvement Programme. 

2.0
CONTRACT PROCEDURE RULES

2.1 Within the framework of the Procurement Policy, the Council’s procurement activities are governed by its Financial and Contract Procedure Rules and by relevant European Union (EU) and United Kingdom law, including the relevant EU Directives. These Rules, and legal frameworks to which they relate, are in place to ensure that commissioning and procurement decisions are robust, and that the activities and processes of officers – and thereby the Council – are transparent and accessible.

2.2 The current Contract Procedure Rules (CPRs) have been in place since January 2006 and the development of the Strategic Procurement Service and the roll out of the reconfigured SAP EBP e-procurement system
, has meant there has been a need to review the current Rules to ensure that the new ways of working are appropriately reflected. Changes in legislation relating to public procurement also needed to be reflected in revised CPRs.

2.3
The review of CPRs was initiated during 2008 with members of the SIP procurement project team (representing all Departments) being asked to provide their feedback/comments on the current CPRs.  In addition, representatives from Audit and Assurance and Legal and Democratic Services were nominated to work with the SIP project team to redraft the CPRs.

2.4
The feedback from the project team and the input from Audit and Legal were used to develop a revised and updated draft of the CPRs.  All Service areas have had an opportunity to comment on the draft CPRs, particularly in relation to their practical and operational experience of working with the current CPRs. A copy of the proposed revised CPRs, as approved by CMT, is attached at Appendix 1. These reflect the changing role of procurement within the Council, aim to confirm the responsibilities of the Strategic Procurement Service in relation to those of each Department and put in place appropriate procedures to govern modern procurement practices such as e-tendering and e-auctions.

2.5
If approved, these CPRs will form part of the Council’s Constitution and all Council procurement activity covered by the CPRs must be undertaken in accordance with them. This will help to ensure that the Council’s procurement activities comply with legislation, including European procurement requirements, are fair and transparent and achieve value for money for the Council.

2.6
Officers involved in procuring goods, works and services on behalf of the Council should be familiar with the new Contract Procedure Rules and the role of the Strategic Procurement Service and how they will support departmental procurement requirements.  A training programme is being devised to cover these areas for relevant staff. In addition, a Code of Practice will be prepared giving guidance and further information about procurement practice and procedure.

3.0
FINANCIAL PROCEDURE RULES 

3.1
As a result of the proposed changes to the Contract Procedure Rules some consequential changes need to be made to Financial Procedure Rules 20 and 21.  Copies of these two Rules as currently written and as proposed are attached as Appendix 2. 

3.2
It is proposed that the revised Contract and Financial Procedure Rules come into effect on 1st August 2009 and will coincide with the roll out of EBP and the associated training.

4.0 
RECOMMENDATION
4.1
That Council approve the revised Contract Procedure Rules and amendments to the Financial Procedure Rules, as set out in the report, with effect from 1st August 2009.
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CONTRACT PROCEDURE RULES

INTRODUCTION

These procedures are standing orders made pursuant to Section 135 of the Local Government Act 1972 relating to contracts (the procedures are referred to as the Contract Procedure Rules).

Guidance regarding the use of these Contract Procedure Rules and a further explanation as to how they operate together with general advice regarding procurement can be found in the Council’s Procurement Guidance or direct from the Strategic Procurement Service. This Guidance should be consulted whenever these Contract Procedure Rules are being considered. These Contract Procedure Rules should also be read in conjunction with the Financial Procedure Rules and other relevant parts of the Council’s Constitution including the Council’s Procurement Policy.

1
Statement of Principles

1.1
The Contract Procedure Rules provide the framework rules for the Council’s procurement of supplies, goods and services.  Following them will ensure best value for money, propriety and the proper spending of public money.

1.2 The principles underpinning these Contract Procedure Rules are:-

1.2.1
the need to ensure that appropriate transparency, competition and propriety are present in the Council’s procurement and the award of contracts;

1.2.2 the need to secure best value for money from procurement;

1.2.3 the need to maintain fairness, transparency, equality and integrity in the Council’s procurement activity.

1.3
The highest standards of integrity and honesty are required of all officers and Members involved in the procurement, award and management of Council contracts.

1.4
Members and officers are reminded of their responsibilities in relation to gifts,  hospitality and any conflicts of interest and should ensure that they comply with the obligations set out in the Members’ Code of Conduct and Employees’ Code of Conduct respectively( and any guidance issued in that regard.

1.5
Procurement decisions are among the most important decisions a manager will make because the money involved is public money, regardless of the source of funding, and the Council is concerned to ensure that high quality goods, works and services are provided.  Efficient use of resources in order to achieve best value for money is therefore an imperative.  The Council’s reputation is equally important and should be safeguarded from any imputation of dishonesty or corruption.

1.6
The Contract Procedure Rules shall apply to all funding schemes regardless of origin (such as external grants, partnership funding, pooled or joint budgets etc) where a procurement exercise is required and the Council is to be the contracting body.  

1.7
Any failure to comply with any of the provisions of these Contract Procedure Rules or the Code of Practice shall be reported by the relevant Director immediately to the Director of Legal and Democratic Services. Failure by an officer to comply with the provisions of the Contract Procedure Rules could lead to disciplinary action being taken against them.

2
Definitions 

2.1
In both these Contract Procedure Rules and the Procurement Code of Practice the words and phrases below have the following meanings:


“AGMA Procurement Hub” means the procurement team hosted by Trafford Council on behalf of the Association of Greater Manchester Authorities who promote collaborative procurement activities across Greater Manchester.

“Authorised Service Officer” means the officer, within a Directorate, who has the delegated authority to undertake a procurement in accordance with paragraph 4.5. 

“Authorised Procurement Officer” means the relevant Category Manager (or associated Procurement Officer) within the Strategic Procurement Service (as nominated by the Head of Strategic Procurement) or within the AGMA Procurement Hub, who is responsible for the goods, works or services for which the requirement relates.

“Category Management” means the business improvement process that brings together people from different parts of a business.  The aim is to analyse and review discrete parts of the overall spend with suppliers, called categories, and identify the most appropriate and effective approach to sourcing for each category.  The intention should always be to increase the value provided by the supply chain. A category can be defined as a discrete area of spend with boundaries determined by the market facing nature of the function or attributes of the goods or services being bought. 

“Competitive Dialogue” means a procedure which can be used for complex contracts where the final specification is yet to be decided. The process uses the selection stage to identify a number of tenderers, each of whom will be invited to contribute their ideas towards the final specification. This is the "Dialogue" phase. When the specification has been decided then the Authorised Procurement Officers must declare the dialogue complete. Those tenderers identified during the selection stage are then invited to compete for the contract in the "Competitive" phase.
“Contract” means an agreement between the Council and any person made by executing a formal Agreement or by issue of a letter of acceptance or official order for the procurement by the Council of all supplies (including utilities), services and the execution of works.

“Contractor” shall mean any person whose tender or quotation is accepted or who an Official Council Order is placed with.  They may also be referred to as providers or service providers within certain Council departments.

“Council’s requirement” means the outputs, outcomes and the scope 
and nature of supplies, services or works required by the Council from a procurement process as detailed in the specification.

“Director” means any Corporate Director, any Director, the Chief Executive, or authorised representative(s) of any of those officers

“Economic Operator” means any legal person or public entity or group of such persons and/or bodies which offers the execution of works and/or a work, goods or services.

“Electronic auctions" means a process where bidders whose tenders have previously been evaluated and scored for quality attributes are invited to compete on price or quantity through use of an electronic auction process which allows bids to be automatically scored and ranked to identify the most economically advantageous tender (this may include weightings, where appropriate). This process allows bidders to amend their prices/quantities on line in real time to achieve their best score commensurate with their own business objectives.

“Electronic tenders” means where an electronic solution facilitates the complete tendering process from the advertising of the requirement through to the placing of the contract.  This includes the exchange of all relevant documents in electronic format.  Secure electronic communication and an audit trail are key components of the system.

“Electronic Signature Regulations” means the Electronic Signatures Regulations 2002 as amended or replaced

“EU” means European Union.

“Executive” means the Executive of Trafford Borough Council.

“Framework Agreement” means an agreement or other arrangement between one or more contracting authorities and one or three or more economic operators which establishes the terms (in particular the terms as to price and, where appropriate, quantity) under which the economic operator will enter into one or more contracts with a contracting authority in the period during which the framework agreement applies. 

A framework agreement is a general term for agreements with contractors that set out terms and conditions under which specific purchases (call-offs) can be made throughout the term of the agreement. In most cases a framework agreement itself is not a contract, but the procurement to establish a framework agreement is subject to the EU procurement rules. In a few circumstances it may be the case that the framework agreement itself is a contract in its own right to which the EU procurement rules apply. 

“High Value Procurement” means contracts valued at £50,000 or above and contracts which are high risk or involve a transfer of staff.

“Intermediate Value Procurement” means contracts or orders with an estimated value between £5,000 and £49,999.

“ITN” means invitation to negotiate 

“ITT” means invitation to tender

“Local Procurement File” means a record of all relevant meetings, discussions, decisions and correspondence relating to a procurement exercise held by a Department

“Low Value Procurement” means contracts or orders with an estimated value of less than £5,000.

“Negotiated Procedure” means an exceptional procedure under which 
negotiation is permitted with selected persons before a contract is awarded.

“Officer” includes any employee of the Council.

“Official Council Order” means an electronic order issued via the Council’s e-procurement system (SAP EBP) to a supplier, or in exceptional cases, a paper purchase order from an official Council order pad.  It also means any order made with a Council purchasing card.

“OJEU” means the Official Journal of the European Union

“Open Procedure” means a procedure for inviting tenders without prior short listing as set out in paragraph 16.

“Partnership” means an agreement between two or more independent bodies to work collaboratively to achieve shared objectives. This refers to agreements where the risks and benefits are shared between partners and there are joint decision making processes in place.

“Partnering” means the relationship entered into by the Council and a supplier (or supply team) with the intention of delivering the Council’s projects in a way that provides continuously better outcomes for both the Council and suppliers.
“Person” includes any individual, an individual (on behalf of a charity or community group), a sole trader, partnership or company (limited or unlimited) or any duly incorporated trade, professional or commercial body.

“PIN” means Prior Information Notice for publication in the OJEU 

“Procurement File” means a record of all relevant meetings, discussions, decisions and correspondence relating to a procurement exercise.

“Procurement Plan” means a plan identifying major projects so that 
appropriate resources can be identified.  It also provides a basis for PINs and other information provided to suppliers to give advance notice of bidding opportunities;

“Purchasing Cards” means charge cards which work in a similar way to credit cards and can be used to purchase goods or service.

“PQQ (Pre-qualification questionnaire)” means the screening of potential economic operators where such factors as financial capability; reputation and management are considered when developing a list of qualified candidates.

“Quotation” means a formal offer to supply goods or materials, execute works or provide services at a stated price 

“Regulations” means the UK regulations implementing the EU public 
procurement directives namely the Public Contracts Regulations 2006SI2006/5 as amended or replaced and shall include the European Directive 2004/18/EC of 31 March 2004 until such directive has been enacted into UK law.

“Regulations Threshold” means a financial threshold from time to time in force above which a public contract must be let in accordance with public procurement legislation.

“Restricted Procedure” means a procedure in which persons are invited to tender who have been previously short listed, as set out in paragraph 17.

“Services” includes the employment of consultants or temporary employment agencies.

“Strategic Procurement Service” means the central procurement team that will meet the needs of all Directorates using a Category Management model. The new team will include a section, led by the Procurement Enablement Manager that will focus upon implementing and managing the SAP EBP e-Procurement system which will become the single ordering system used throughout the Council.

“Supplies” includes the purchase of goods and equipment.

“Tender” means a formal offer to supply or purchase goods or materials, provide services or execute works at a stated price estimated by the appropriate Director to be of a value of £50,000 or more or where high risk or TUPE apply.

“Tender Documents” shall mean the Conditions of Tender and Contract, the Form of Tender, the Specification, the Form of Agreement and any other related documents or papers

“Tenderer” means any person submitting a tender

“TUPE” means the Transfer of Undertakings (Protection of Employment) Regulations 2006 as amended or replaced  together with any European Council Directives including but not limited to the Acquired Rights Directive 2001/23/EC, as amended from time to time.

“Value for Money” means the optimum combination of whole-life costs, price, quality and benefits to meet the Council’s requirement. Such term equates to the EU procurement requirement of “most economically advantageous offer.

“Works” includes building and engineering work

“Writing”: the requirement that any document should be in writing is satisfied where (apart from the usual meaning of that expression) the text of it is created and transmitted or stored by electronic means, in legible form, and capable of being used for subsequent reference.

3
Interpretation

3.1
In the event of any conflict between EU law, English law and Council policy, the requirements of EU law shall prevail over English law and the requirements of English law shall prevail over Council policy.

3.2
All figures specified in these Contract Procedure Rules are exclusive of VAT.

3.3
In the event of any doubt as to the interpretation of these Contract Procedure Rules, or as to the proper procedure to be followed, advice should be sought from the Head of Strategic Procurement in the first instance.

4
Compliance

4.1
Every contract entered into by the Council shall be entered into pursuant to or in connection with the Council’s functions and shall comply with:



(a)
all relevant statutory provisions;


(b)
the relevant EU procurement rules (the EU Treaty, the general principles of EU community law and the EU’s public procurement directives implemented by the Regulations);


(c) 
the Council’s Constitution including these Contract Procedure Rules, the Council’s Financial Procedure Rules and scheme of delegation; and


(d) 
the Council’s strategic objectives and policies including the procurement strategy.

4.2
These Contract Procedure Rules do not apply to:

(a)
employment contracts for staff, 

(b)
contracts relating solely to the disposal or acquisition of securities or of an interest in land and property,

(c)
the appointment of Counsel by the Director of Legal and Democratic Services, 

(d)
the appointment of experts for the purpose of legal, or potential legal proceedings,

(e)
hiring of premises and performance artists,

(f)
contracts for works of art or theatre, which are of genuine exclusivity,

(g)
purchases below the Regulations Threshold of a unique nature which the Director is satisfied can only be purchased from a single source and so certifies,

(h)
procurement over the value of £50,000 and under the Regulations Threshold, of any services, works or supplies which the Director, in consultation with the Head of Strategic Procurement considers is of an emergency nature to preserve the Council’s assets or to enable the service to be maintained,

(i)
 
contracts procured in accordance with the Regulations by another local authority, local authority consortium, or other public body, provided that the Council has the legal power to participate in such a contract, and

(j)
any contract for which a waiver has been granted pursuant to paragraph 5 of these Contract Procedure Rules.

4.3
The responsibility for compliance with these Contract Procedure Rules and the Council’s Financial Procedure Rules rests with the Director and Authorised Service Officer unless specified otherwise.  Compliance with these Contract Procedure Rules will be monitored by the Head of Strategic Procurement.

4.4
All decisions, documents, quotations, tenders and contracts under these Contract Procedure Rules are open to inspection and monitoring by the Director of Finance, Head of Strategic Procurement, Director of Legal and Democratic Services and Head of Assurance and Improvement.

4.5
Subject to paragraph 7.1 the Director is responsible for nominating Authorised Service Officers who shall work with the Strategic Procurement Service on high value procurements. The Director can also change the nominated Authorised Service Officers at any time.

4.6
Where any person, who is not an officer of the Council, is required to supervise a contract on behalf of the Council it must be a condition of any contract between the Council and that person that he/she shall comply with the requirements of these Contracts Procedure Rules.

4.7
Where a requirement is for ICT goods or services, the Director or their nominated Authorised Service Officer shall seek the advice of the Head of eGovernment (or their nominated representative) prior to any purchase being made.

5
Waivers of Contract Procedure Rules

5.1
Waivers of any of these Contract Procedure Rules shall only be given in exceptional circumstances and only with the prior written approval of the Director of Legal and Democratic Services in consultation with the Head of Strategic Procurement and the relevant Authorised Procurement Officer.  Written approval shall be obtained by completing the Waiver Form detailed in the Procurement Guidance and obtaining the required signatures.

5.2
Waivers shall not be made retrospectively and compliance with the Regulations shall not be waived in any circumstances.

5.3
Exceptional circumstances, as referred to in paragraph 5.1 could include the following:

(a) projects subject to the principles of Re-Thinking Construction where the Council has entered into any partnering charter and agreement with one or more partners and which are to be awarded in accordance with the procedures set out in the Council Procurement Guidance;

(b) the likelihood of material financial loss;

(c) the need to comply with statutory or other legal requirements, including Health and Safety.

(d) contracts for personal social care or educational need where in the opinion of the Director (in consultation with the Director of Legal and Democratic Services and the Head of Strategic Procurement) there is a demonstrable individual need which renders the procurement processes defined in these Contract  Procedure Rules as impractical and a Waiver the only option.

Please note the above are by way of illustration only and are not conclusive or exhaustive.

5.4 
An annual report shall be made to the Executive and the appropriate Overview and Scrutiny Committee of exceptions to these Contract Procedure Rules and a record of any such exceptions shall be kept by the Director of Legal and Democratic Services.

6
Procurement Plan

6.1
For each financial year, the Council shall publish a Procurement Plan on the Council website setting out its current contracts and contracts which it expects to be procured over the Regulations Threshold for the forthcoming financial year including a copy of the capital programme.

6.2
Before the start of each financial year, the Head of Strategic Procurement shall consider whether or not to publish at the start of the financial year a PIN in the OJEU listing the contracts for works, services and supplies which it expects to procure for the coming financial year (include where possible references to Part B service requirements).  

PRE-PROCUREMENT PROCEDURES

7
Delegated Authority

7.1
Any procurement carried out on behalf of the Council may only be carried out by officers with the appropriate delegated authority as set out in the Council and service schemes of delegation and where the procurement has been properly authorised.  Officers with delegated authority may only delegate to other officers who have suitable experience and seniority, and this must be recorded to ensure a full audit trail is available.  Officers shall be informed by their Director as to the extent of any delegated authority and any applicable financial thresholds for each procurement. In relation to the Council’s e-procurement system, authority shall only be delegated to those individuals with the relevant approval levels against the appropriate cost centres.

8
Pre-Procurement Procedure

8.1
Before commencing a low or intermediate value procurement exercise (see paragraph 11 and 12), it is essential that the Authorised Service Officer leading the procurement has identified the need for the procurement and fully assessed any options for meeting that need.  Consideration must be given to the Council’s Procurement Strategy and other relevant wider policies and strategies as appropriate. 

8.2
For high value procurements (see paragraph 13) the Authorised Procurement Officer must:


(a)
Engage the relevant Authorised Service Officer to support the procurement process;


(b)
where appropriate, work with the Authorised Service Officer to establish a business case, including risk assessment, for the procurement;


(c)
consider all  means of satisfying the need;

(d)
ensure that the Authorised Service Officer has obtained all necessary approvals and funding (Any contract awards which constitute Key Decisions* or which involve any potential transfer of the Council’s employees to a contractor shall be referred for a decision to the appropriate Director or to the Executive.)


(e)
where relevant, ascertain whether there is an appropriate Framework Agreement that should be used.  


(f)
consider the design of the tender in consultation with the Authorised Service Officer;


(g)
choose a course of action which should represent best value for money to the Council;


(h)
consult as appropriate with users of the service in conjunction with the Authorised Service Officer;


(i)
establish a written specification for the procurement requirement;

(j)
ensure that the tender documents are available in electronic format through the Strategic Procurement Service where this is required.

9
Estimating Contract Value 

9.1 
Before entering into any contract the Authorised Service Officer must estimate its value.  Its estimated value will determine the appropriate procedure to be followed under these Contract Procedure Rules.  This shall apply to all procurement requirements.

9.2
Estimates of value and methods of valuation must be genuine and not designed to avoid exceeding any threshold in these Contract Procedure Rules or the Regulations. Contract values should be calculated in accordance with the Regulations (even when the Regulations are not 
applicable) for consistency.  The Council should make the best use of its purchasing power by aggregating purchases wherever possible.  

9.3
The Authorised Service Officer shall ensure that they are aware of the relevant Regulations Threshold under the Regulations.

9.4
For the purpose of these Contract Procedure Rules, the value of a contract is the expected amount of consideration (in money or money’s worth) that will be received by the person that carries out the works or provides the services or supplies, over the expected lifetime of the contract.  Where some or all of the contract price is funded by a third party (e.g. government agency) this funding must be included in the estimated value.

9.5 The total contract value shall be calculated as follows:-

(a) 
For “one-off” orders the estimated value will be the order value

(b) where the contract is for a fixed period, by taking the total price to be paid or which might be paid during the whole of the period, including any permitted extension,

(c) 
where the contract period is indefinite or uncertain, by taking the monthly price payable under the contract and multiplying by 48,

(d)
in relation to a Framework Agreement with no guaranteed commitment, the contract value will be the estimated value of goods, works or services over the full duration of the contract,

(e)
where the Council has a single requirement for goods, services or works and a number of contracts have been entered into, or are to be entered into, the total contract value is the aggregated value of each of these contracts.

.

9.6
Before undertaking a new procurement process or awarding a new contract the Authorised Service Officer, in consultation with the Authorised Procurement Officer, shall establish whether the Council’s requirement can be met through any existing contract (Council or collaborative), and ensure that the estimated value can be met from the appropriate budget (capital and/or revenue).

9.7
Where the estimated contract value is within 10% of the relevant Regulations Threshold, then a tender exercise compliant with the Regulations shall be undertaken.  

10
Use of Specifications

10.1
Every procurement process must specify the Council’s requirement in a clear and precise manner, using outcome performance measures as appropriate. The specification must be fully prepared before the contract opportunity is advertised.

10.2
Specifications must not include requirements that are discriminatory or may distort competition.

10.3
Specific products, sources or processes must not be specified unless this is essential for meeting the Council’s requirement and the specification permits the use or provision of an equivalent product, source or process.  Wherever appropriate, a non-discriminatory quality standard should be specified.

10.4
The rules set out within the Regulations relating to technical specifications are complex and require guidance on their interpretation and use.  Advice must be sought from the Strategic Procurement Service in relation to the use of technical specifications.

10.5
Specifications must be in accordance with legal requirements or the policies of the Council issued by the Director of Legal and Democratic Services from time to time.  

PROCUREMENT PROCEDURES

These Contract Procedure Rules define the required procurement procedure based on the estimated value of the Contract as follows:-

	Process Type
	Contract Value
	Required Procedure

	Low Value Procurement
	Less than £1000
	1 verbal quotation

	Low Value Procurement
	Between £1000 and £4,999
	3 verbal quotations

	Intermediate Value Procurement
	Between £5,000 and £49,999
	3 written quotations

	High Value Procurement
	Over £50,000 to Regulations Threshold
	Tender process

	High Value Procurement
	Regulations Threshold and above
	EU procedure


11
Low Value Procurement (Quotations)

11.1
For contracts or orders with has an estimated value of less than £1,000 at least one verbal quotation must be obtained and full details should be retained within a local procurement file.

11.2
For contracts or orders with an estimated value of between £1,000 and £4,999 at least three verbal quotations must be obtained and full details must be retained within a local procurement file. 

11.3
Any official purchase order shall specify the services, supplies or works to be provided and set out the price and terms of payments.  Any appropriate Framework Agreement in place shall be used.

11.4
Exceptionally, if the Director is of the opinion that it is not reasonably practicable to obtain competitive or sufficient competitive quotations as required under paragraph 11.2, he/she must be able to support his/her opinion in writing and full details must be retained on the local procurement file for future inspection.  

12
Intermediate Value Procurement (Quotations)

12.1
Subject to paragraphs 12.2 and 12.3, for contracts or orders with an estimated value of between £5,000 and £49,999 at least three written quotations must be obtained. A written quotation must be obtained from the contractor before an official purchase order can be issued.  All quotations must be retained on the procurement file. 

12.2
Any official purchase order shall specify the services, supplies or works to be provided and set out the price and terms of payment.  Any appropriate Framework Agreement in place shall be used.

12.3
Exceptionally, if the Director is of the opinion that it is not reasonably practicable to obtain competitive or sufficient competitive quotations as required under paragraph 12.1, the Authorised Service Officer may not accept a quotation without first obtaining the written authority (using the appropriate Approval Form) of the Director of Finance.  The Director must be able to support his/her opinion in writing and full details must be retained for future inspection.

13
High Value Procurement (Tenders)

13.1
Where the risk in a specific procurement is perceived to be high, then that procurement shall be treated as a High Value Procurement regardless of the value of the contract.

13.2
Any procurement that may involve a transfer of staff (TUPE) shall be treated as a High Value Procurement.

13.3
If there is a Framework Agreement in place it must be used rather than undertake a tender for a new contract.

13.4
For all procurements valued at or above £50,000 and below the Regulations Threshold, prior to the commencement of the procurement process:


13.4.1
approval of the proposed evaluation criteria to be applied shall be sought by the Authorised Service Officer from the Authorised Procurement Officer.


13.4.2
the Authorised Procurement Officer, in consultation with the Authorised Service Officer, shall develop and document the procurement approach.

13.5
One of two procedures shall be used as appropriate for the particular procurement i.e. Open or Restricted. 

14
Risk

14.1
For procurements subject to the Regulations, the Evaluation Team (as described within 24.4) shall carry out a risk assessment as part of its pre-qualification assessment and the evaluation process.

14.2
The Evaluation Team shall consider the appropriate type (employers’ liability, public liability, professional indemnity, etc) and level of insurance requirements for each contract having regard to the minimum acceptable levels as determined from time to time by the Director of Finance and all appropriate safeguards for performance of the contract and the management of risk.

14.3
For all other procurements under the Regulations Threshold, the Authorised Service Officer in consultation with the Authorised Procurement Officer shall carry out a risk assessment appropriate to the nature of the procurement.

15
Contracts subject to the Regulations 

15.1
Where the estimated value of a contract exceeds the current Regulations Threshold, then the contract shall be tendered in accordance with the Regulations using the Open, Restricted or, in exceptional circumstances, the Negotiated or Competitive Dialogue Procedures. 

15.2
Use of the Negotiated or Competitive Dialogue Procedure (or any other award procedure permitted by the Regulations but not listed in these Contract Procedure Rules) must be authorised in advance by the Director of Legal and Democratic Services following a written report from the Authorised Procurement Officer, in conjunction with the Authorised Service Officer.

15.3
Use of the Negotiated or Competitive Dialogue Procedure will only be applicable in limited circumstances, usually where the Council is unable to ascertain prior overall pricing of the services or is unable to draw up specifications which are sufficiently precise.

15.4
A contract notice in the prescribed form shall be published in the OJEU in order to invite expressions of interest. The rules relating to technical specifications and the publication of contract award notices shall be observed for all contracts as shall the EU Treaty and the general principles of EU law including non-discrimination, equal treatment, and transparency.

15.5
The Regulations set out the minimum timescales for receipt of expressions of interest and tenders.  Where the Council has published a PIN announcing its forthcoming contracts for the year ahead or provided electronic access to tender documents, then the Council may rely on reduced timescales if appropriate.  

15.6
Before undertaking procurement under this Paragraph 15 the Authorised Service Officer must consult the Authorised Procurement Officer and Head of Strategic Procurement and establish whether the contract will involve the procurement of works, supplies or services as defined in the Regulations and, in the case of services, whether the Regulations will apply in full or in part.

15.7 
Where the Authorised Procurement Officer considers that the Regulations do not apply at all to the procurement, confirmatory written advice must be obtained from the Head of Strategic Procurement before proceeding (in consultation with the Director of Legal and Democratic Services, if required).  The advice must be placed on the procurement file.

15.8
Where the Regulations do not apply to the procurement, it must be undertaken in accordance with Paragraph 13.

16
Open Procedure

16.1
Tenders under the open procedure shall be advertised via a public notice in a local or regional paper, or a relevant trade journal (or other equivalent appropriate placement) or on the Council’s website in order to target the relevant market for the particular contract.  

16.2
The public notice shall be published by the Authorised Procurement Officer.

16.3
Where the Regulations apply, the tender shall also be advertised through a contract notice within OJEU.  All contract notices shall be issued by the Strategic Procurement Service, in consultation with the Authorised Service Officer and the relevant Authorised Procurement Officer.  All required fields within the contract notice shall be completed including details of the evaluation/selection criteria that are to be used.

16.4
The public notice shall contain details of the proposed contract and specify a time limit within which interested parties may express an interest in tendering for the contract.  The notice shall also include the evaluation/selection criteria that are to be used along with any weightings.  Where the weightings can not be given, the criteria must be stated in descending order of importance.  Within six days after the expiry of the deadline date for expressions of interest, the Council shall send an ITT to any party expressing an interest. The ITT shall specify the return date for tenders.

16.5
All persons who express an interest shall be invited to tender.  

17
Restricted Procedure

17.1
Tenders under the restricted procedure shall be advertised via a public notice in a local or regional paper, or a relevant trade journal (or other equivalent appropriate placement) or on the Council’s website in order to target the relevant market for the particular contract.  

17.2
The public notice shall be published by the Authorised Procurement Officer.

17.3
Where the Regulations apply, the tender shall also be advertised through a contract notice within OJEU.  All contract notices shall be issued by the Strategic Procurement Service, in consultation with the Authorised Service Officer and the relevant Authorised Procurement Officer.  All required fields within the contract notice shall be completed including details of the evaluation/selection criteria that are to be used.

17.4
The public notice shall contain details of the proposed contract and specify a time limit within which interested parties may express an interest in tendering for the contract.  The notice shall also include the pre qualification evaluation criteria that are to be used (see paragraph 18) along with any weightings.  Where the weightings can not be given, the criteria must be stated in descending order of importance.  Within six days after the expiry of the deadline date for expressions of interest, the Council shall send a PQQ to any party expressing an interest. The PQQ shall specify the return date for questionnaires.  This is the first stage of the two stage process.

17.5
Suppliers shall then be selected to invite to tender on the basis of their assessment against the published pre-qualification evaluation criteria.  Only those suppliers that meet the criteria shall be invited to tender.  If the Regulations apply, a minimum of five persons shall be invited to tender and in all other cases a minimum of three shall be invited to tender. 

17.6
In the event that there are not enough persons meeting the pre-qualification evaluation criteria to comply with the requirements of paragraph 17.5 then, provided that best value for money can still be obtained through that tendering exercise, a lesser number of persons can be invited to tender with the approval of the Director. The Director should seek the advice of the Head of Strategic Procurement in these circumstances.

18
Pre-Qualification 

18.1
The Council shall only enter into a contract with a person if it is satisfied, in relation to that contract, as to that person’s -


(a)
economic and financial standing


(b)
technical or professional capacity

18.2
Technical capacity includes the contractor’s previous experience over the last three years (where applicable), statements of the goods, works or services available to the Council, quality management systems including human resources, health and safety and environmental management systems where relevant and appropriate to the performance of the contract.

TENDER PROCEDURES

19
The Invitation to Tender

19.1
The standard ITT (or ITN) template shall be used for all requirements and as a minimum shall include details of the Council’s requirements for the particular contract including:


(a)
a description of the services, supplies or works being procured;


(b)
the procurement timetable, return date and time which shall allow a reasonable period for the applicants to prepare their tenders;


(c)
a specification and instructions on whether any variants are permissible;


(d)
the Council’s terms and conditions of contract as appropriate;


(e)
the evaluation criteria including any weightings as considered appropriate;


(f)
pricing mechanism and instructions for completion;


(g)
whether the Council is of the view that TUPE will apply;


(h)
form and content of method statements to be provided;


(i)
rules for submitting of tenders;


(j)
an anti-collusion undertaking/certificate;


(k)
any further information which will inform or assist tenderers in preparing tenders.

20
Submission and Opening of Tenders and Quotations

20.1
Tenders must be submitted in accordance with the requirements set out in the ITT or ITN.  Unless submitted electronically, all tenders for contracts must be addressed to the Director of Legal and Democratic Services and will be recorded by the Strategic Procurement Service. All tenders, unless submitted electronically, must be submitted in a sealed plain envelope endorsed with the word “Tender” followed by the subject matter to which it relates but shall not bear any name or mark indicating the sender’s identity.  

20.2
Tenders must be kept in a safe place by the Strategic Procurement Service and remain unopened until the time and date specified for their opening. No tenders received after the specified date and time for receipt of tenders shall be accepted or considered by the Council (this rule also applies to pre-qualification questionnaires).

20.3
Tenders must be opened by the Authorised Service Officer or his/her nominee, the relevant Authorised Procurement Officer or his/her nominee and at least one other officer nominated or approved by the Director of Legal and Democratic Services.  The Director of Finance may nominate a representative to attend tender openings should he/she so wish.  An immediate record should be made of the tenders received including names, addresses, price, if easily ascertainable, and the date and time of opening.

20.4
Each Director shall ensure that records are kept on all quotations and that they are stored for audit purposes. 

21
Electronic Procurement

21.1
The use of e-procurement technology does not negate the requirement to comply with all elements of these Contract Procedure Rules, particularly relating to competition and value for money.

21.2
Requests for quotations, ITTs and ITNs shall be transmitted wherever possible by electronic means.  Quotations and tenders can, where appropriate, be submitted by electronic means provided that:


(a)
evidence that the transmission was successfully completed is obtained and recorded;


(b)
tenders submitted electronically are kept in a separate secure folder under the control of the Director of Legal and Democratic Services which cannot be opened until the deadline has passed for receipt of tenders.


(c) 
The tenders shall only be opened by nominated Officers in accordance with paragraph 20.3.

21.3
E-tendering shall be undertaken using the Councils preferred electronic


system (ProContract) and must be undertaken by the Authorised Procurement Officer in consultation with the Authorised Service Officer.

21.4
The e-tendering system shall have a full audit trail showing the details (including dates and times) of key events during the tendering process and shall identify the staff members involved.

21.5
E-auctions shall only be undertaken using an e-auction system approved for use by the Head of Strategic Procurement and for types of contracts agreed in advance by the Head of Strategic Procurement.

21.6
Where goods or services are to be procured via an e-auction, the Director of Finance shall agreed in advance any upper financial limit for bids;

21.7
The rules of the e-auction shall be clearly established in advance of the auction and communicated to all bidders.  There shall be a full audit trail showing the details, with dates and times, of key events in the auction process.  This shall also identify the staff members involved.  

21.8
If an e-auction is to be used, it shall be stated in the public notice issued at the start of the tendering process and it can only take place after the initial evaluation of tenders.

21.9
Communication with bidders during the e-auction shall not be permitted unless it is regarding technical issues related to the auction process.

21.10
Council staff involved in monitoring the e-auction shall not be allowed to leave the room during the auction and no mobile telephones shall be allowed.

21.11
The Council’s e-procurement system shall be used to create all official Council orders (apart from exceptions approved in advance by the Head of Strategic Procurement).  This includes all orders placed after quotations are received or a tender process has been undertaken.

22
Alterations to Tenders

22.1
Every ITT shall contain a statement, subject to paragraph 22.2, that the Council will not accept applications for alteration of the tender received after the closing date for tenders.

22.2
A tender can be amended after it has been received only in order to correct an arithmetical error or other discrepancy made in good faith, subject to the following:-


22.2.1
The tenderer shall be given details of the error or discrepancy found during the examination of the tender and shall be given the opportunity of confirming the tender without amendment or withdrawing the tender, or;


22.2.2
Amending the tender to correct genuine arithmetic errors provided that in this case, apart from these arithmetic errors, no other adjustment, revision or qualification is permitted.  In this case, written confirmation should be requested from the tenderer as to the error or discrepancy and confirming what the corrected entry should be.

22.3
A tenderer shall be able to change an error in their submission prior to the closing date and time for receipt of tender responses by resubmitting new tender documents and clearly highlighting which documents are correct and should be considered as part of the tender process.

22.4
If the tenderer withdraws, the next tender in competitive order is to be examined and dealt with in the same way.  

22.5
Nothing in this Paragraph 22 shall permit alteration of any tender where the tender price is a single total figure.  

23
 Post Tender Clarification & Negotiation

23.1
Post-tender clarification may be undertaken with tenderers only where it is essential in order to be completely clear about any fundamental aspect of the tender submission before the completion of the tender evaluation process is possible.  Such communication shall be solely about seeking clarification and explanation and shall be conducted either in writing or in a meeting.  All correspondence or meetings must be documented and retained on the procurement file.  Where a meeting is required, there must always be more than one Officer present.

23.2
Where a procurement is conducted through either the Open or Restricted Procedures (whether the Regulations apply or not), no post tender negotiations are permitted.  The Authorised Procurement Officer shall only seek clarification from tenderers where appropriate.  

23.3 Where it is necessary to adjust the Council’s requirements to meet the approved budget, then the Authorised Service Officer, in conjunction with the Authorised Procurement Officer, shall have the opportunity to modify the initial specification and where this occurs all tenderers shall be given the opportunity to respond to the revised specification.

23.4
At all times during the procurement (whether subject to the Regulations or not), the Council shall consider and implement the principles of non-discrimination, equal treatment and transparency.

24
Tender Evaluation

24.1
Tenders subject to the Regulations shall be evaluated in accordance with the relevant Regulations and the evaluation criteria (along with the associated weightings) shall be set out in the ITT or ITN. All other tenders shall be evaluated in accordance with the evaluation criteria set out in the ITT or ITN.  

24.2
All contracts, except contracts where lowest price was predetermined to be the appropriate criterion, shall be awarded on the basis of the offer which represents best value for money to the Council.  

24.3
The evaluation criteria shall be predetermined and approved by the Authorised Procurement Officer, in consultation with the Authorised Service Officer and the Head of Strategic Procurement and listed in the ITT or ITN. In addition, the criteria shall be strictly observed (and remain unchanged) at all times throughout the contract award procedure. 

24.4
For each contract subject to the Regulations, the Authorised Procurement Officer shall form an evaluation team with responsibility for evaluating tenders.  For these contracts, where required, the Director of Legal and Democratic Services and the Director of Finance can be consulted and, where they consider it appropriate, representatives of those officers shall be included on the evaluation team.

24.5
Where an evaluation team is used, all team members shall evaluate all bids.

24.6
All records relating to tender evaluation shall be signed and dated by the relevant evaluation team member and retained with the procurement file.

25
Awarding Contracts (Acceptance of Quotations and Tenders)

25.1
If only one tender is received as part of a tender process, then advice shall be sought from the Head of Strategic Procurement on the correct way to proceed.

25.2
If payment is to be made by the Council, the lowest tender or the tender which has been evaluated as providing best value for money to the Council shall be accepted, provided this is within the relevant approved budget and the estimate for the contract.  This may not be the lowest priced tender. The tender shall be evaluated in accordance with the evaluation criteria provided within the Public Notice and the ITT.

25.3
Where the tender is not within the relevant approved budget but, after proper evaluation is deemed to be appropriate and is within 10% of the estimate and budgetary provision is available, the relevant Director, with the approval of the Director of Finance, may accept such a tender. In all other circumstances the matter shall be reported to the Executive for consideration. This provision is subject to paragraph 25.8. 

25.4
The Director of Finance cannot authorise acceptance under paragraph 25.3 where the tender return is in excess of the Regulations Threshold and therefore any estimates near the Regulations Threshold should undertake a tender exercise compliant with the Regulations.

25.5
If payment is to be made to the Council (or one of its partners), the highest tender shall be accepted.  However, where applicable, other criteria may be considered such as social, environmental and health and safety factors in addition to tenderers’ policies and protocols.  For all procurements of this nature, the decision to award a contract shall be made by the Director in consultation with the Director of Legal and Democratic Services and the Director of Finance.  The report and the subsequent decision should be kept on the relevant procurement file.

25.6
A contract may only be awarded by an Officer with the requisite delegated authority to award contracts.  The Authorised Service Officer should ensure, prior to award, that the budget holder responsible for the contract has sufficient funds in place to sustain the contract prior to award.  For all procurements valued above the Regulations Threshold, the decision to award a contract shall be made by the Director on receipt of a report from the Authorised Procurement Officer..  The report and the subsequent decision should be kept on the relevant procurement file.

25.7
All award decisions shall be recorded in writing and signed and dated by the Authorised Procurement Officer and retained on the procurement file.

25.8
Where a tender is to be awarded on the basis of a best value for money evaluation, the comments of the Director of Legal and Democratic Services and Director of Finance must be sought prior to the Director’s decision, where the difference between the lowest price tender and the tender which represents the best balance of price and quality is the lower of 10% of the estimated contract value or £10,000.

26
Debriefing

26.1
The Authorised Procurement Officer responsible for each procurement shall provide a full debriefing to unsuccessful tenderers on written request.  Feedback can be provided via the telephone, but a written record shall be maintain of the debrief conversation and retained on the procurement file for future reference.

27
Contract Award 

27.1 Where a decision has been made to award a contract                                      which was tendered under the Regulations, the award can only be made after a notice of the proposed award has been given to all unsuccessful tenderers and a period of 10 days has elapsed from the date the notice was given.  The notice shall be issued by the Authorised Procurement Officer.

27.2
The Council, through the Authorised Procurement Officer, shall publish a contract award notice in the OJEU and on the Council’s website no later than 48 days after the date of award of the contract where a contract has been tendered pursuant to the Regulations or is subject to the relevant provision of the Regulations relating to contract award.,

28
Letters of Intent

28.1
Letters of intent shall only be used with the approval of the Director of Legal and Democratic Services.

CONTRACTS

29
Contract Terms and Conditions

29.1
Unless other forms of contract have been specifically approved by the Director of Legal and Democratic Services, for all contracts (excluding those involving statutory undertakings) the following shall apply:

(a)
contracts with a value below £50,000 shall be made using an official order for works, supplies or services issued via the Council’s e-procurement system (which for the purposes of this definition is deemed to include commitments made through SAP Social Care) ;


(b)
contracts with a value between £50,000 and Regulations Threshold shall be made on the basis of the appropriate Council standard conditions of contract which shall be included with each official order, ITT or ITN;


(c)
the conditions of contracts with a value of Regulations Threshold and over shall be determined in consultation with the Head of Strategic Procurement. 


Exceptions to this requirement must be approved in advance by the Director of Legal and Democratic Services and recorded in writing and retained on the relevant procurement file.

29.2

No amendments or additions to the Council’s standard conditions of contract may be made without the approval of the Director of Legal and Democratic Services who should in any event be consulted in any case of doubt or where any complex or unusual contractual arrangements are proposed.

29.3
The Director of Legal and Democratic Services must be consulted, in advance of the procurement, where TUPE applies or may apply to a contract.

29.4
If goods or services are being acquired at no direct cost to the Council advice must be sought from the Director of Legal and Democratic services.

30
Form and Execution of Contract

30.1
The following table details the relevant authorised signatories for contracts:-

	Total Contract Value
	Form of Contract
	Officer Authorised to sign Contract

	Less than £5,000
	Official order via the Council’s e-procurement system
	Authorised Officer under the Scheme of Delegation

	Between £5,000 and £49,999
	Official order via the Council’s e-procurement system
	 Authorised Officer under the Scheme of Delegation

	Between £50,000 and £125,000
	In writing including the standard conditions of contract within the ITT
	Signed by two Officers (one of whom must be from the following list) :- Chief Executive, Director of Legal and Democratic Services, Member of CMT, Head of Legal Services and the Head of Strategic Procurement.

For contracts let by the AGMA Procurement Hub, signatures are required from two of the following list:- the Head of Strategic Procurement, the Director of the AGMA Procurement Hub, the Director of Legal and Democratic Services and the Head of Legal Services.

	Over £125,000
	In writing including the Standard conditions of contract within the ITT
	Under Seal or signed by two Officers (nominated by Director of Legal and Democratic Services)


30.2
All contracts with a value less than £5,000 shall comply with the Financial Procedure Rules set out in part 4(b) of the Constitution.

30.3
All other contracts with a value over £50,000 must be in writing and executed as set out in the table in 30.1.  Two copies shall be signed by the contractor and returned for signature by the Council.

30.4
Every contract of £125,000 or more in value shall be entered into in writing and, as considered appropriate by the Director of Legal and Democratic Services, will either be under the common seal of the Council and attested by the Director of Legal and Democratic Services or by an officer nominated by him/her, or will be signed as a deed by two officers nominated by the Director of Legal and Democratic Services (which may include the Director of Legal and Democratic Services).

30.5
Electronic signatures may be used in accordance with the Electronic Signature Regulations, provided the sufficiency of security arrangements has been approved by the Director of Legal and Democratic Services.

31
Provisions to be Included in Contracts

31.1
Every contract in writing shall contain clauses to cover the following –

(a)
the work, supplies or services to be supplied;

(b)
the price to be paid, with a statement of discounts or other deductions and/or the amounts, frequencies and method of calculation of contract payments; 


(c)
the time or times within which the contract is to be performed;

(d)
ensuring the Council is protected against the Contractor’s defective performance by default provisions which are appropriate to the contract;

(e)
compliance with all relevant legislation requirements and Council policies;

(f)
compliance with the Council’s insurance requirements;

(g)

prohibition against assigning or underletting the contract, or any part of it, or sub-contracting, except with the consent of the Council and upon such conditions as the Council  may think fit, having regard to all relevant legislation and circumstance;

(h)

allowing the Council to terminate the contract and recover from the contractor the amount of any resulting loss if the contractor or its employees or agents (with or without its knowledge):

i.
does anything improper to influence the Council to give the contractor any contract

ii.
commits an offence under the Prevention of Corruption Acts 1889 to 1916 or under Section 117(2) of the Local Government Act 1972

(i)
if the contractor is in breach of contract the Council can do any or all of the following:

i.
determine all or part of the contract or determine the contractor’s appointment;

ii.
itself perform the contract in whole or in part;

iii.
recover from the contractor any additional cost resulting from the completion or cancellation of the contract.

(j)
that the contractor shall agree to accede to any reasonable request by the Local Government Ombudsman or Audit Commission Inspectors for access to the contractor or their documents;

(k)
that the contractor shall be required to make available to the Council upon request such information the Council considers necessary whether in relation to staff or otherwise, to enable the Council to meet its duties in relation to retendering the contract;

(l)
Where a contract includes any element of the Council’s income or expenditure being based on the actual income or expenditure of a contractor, the contract must include a clause giving the Council right of access to the contractor’s and any sub-contractor’s records.

(m)
that the contractor will be required to provide an appropriate level of contract and quality monitoring to be agreed with the Council at the outset of a contract and which will detail the duties of both parties.

31.2
Every contract over Regulations Threshold which is for the execution of work shall, except as agreed by the Director of Finance, provide for liquidated damages to be paid by the contractor in case the terms of the contract are not duly performed. The Council shall also require and take sufficient security for the due performance of any contract where it is considered to be necessary.

32
Preventing Collusion

32.1
Before entering into a contract which has been the subject of the invitation of tenders, a written assurance shall be obtained from tenderers that they will not follow, or have not followed in relation to the contract, the following practices:


(a)
communicating to a person other than the person calling for tenders the amount of any proposed tender in accordance with any agreement or arrangements so to communicate; or

(b)
adjusting the amount of any proposed tender in accordance with any agreement or arrangement by the proposed tenderer and any person other than the person calling for tenders.

33
Corrupt Practices

33.1
Provisions shall be included in every ITT, ITN and in every written contract empowering the Council to reject any tender or terminate a contract and recover from the contractor the amount of any loss resulting from such termination if the contractor or any person on his behalf whether employed by the contractor or not (with or without its knowledge) :-

(a)
makes any arrangement or agreement with any third party which requires either party to fix or adjust his tender price, or refrain from tendering, or 

(b)
communicates to any person, except the Council, the amount or approximate amount of his tender otherwise than in confidence to enable his tender to be made, e.g. to obtain premium quotations for insurances or a bond, or

(c)
gives, agrees to give, offers to give or promises any person (directly or indirectly for the benefit of that person or any other) any gift, loan, fee, reward or other consideration or conferred any advantage as an inducement to, reward for or otherwise on account of such person having done, agreed or forborne to do anything in relation to any other tender or proposed tender for any contract, or

(d)
directly or indirectly canvasses any member or officer of the Council in order to obtain or attempt to obtain:

i.
entry to any lists of persons approved by the Council to carry out works on its behalf, or 

ii.
information concerning any other tenderer or any tender submitted by any other tenderer, or

iii.
any advantage or benefit to the disadvantage of other tenderers.


(e)
 
shows favour or disfavour to any person in relation to any contract with the Council, or

(f)
 commits any offence under the Prevention of Corruption Acts 1889 to 1916 or Section 117 (2) of the Local Government Act 1972.

34
Records of Tenders and Contracts’ Register

34.1
The Authorised Procurement Officer shall maintain a list of all tenders received.  The Authorised Service Officer shall maintain a list of all quotations received.

34.2
A Contracts Register of all contracts awarded with a value of £50,000 and above shall be maintained by the Head of Strategic Procurement.  The Contracts Register may be maintained electronically.

34.3
Each Director shall maintain his own register of all other contracts entered into by his department and shall ensure that the Strategic Procurement Service has access to the register.

35
Framework Agreements

35.1
Where the Council has entered into a Framework Agreement then that Framework Agreement shall be used.  

35.2
Where the Council is able to call off from existing Framework Agreements procured by other public sector bodies (such as the Office of Government Commerce, central Government agencies, purchasing consortia or other local authorities), then the Council may benefit from using those contracts without entering into a separate procurement exercise.  Advice should be sought from the Head of Strategic Procurement as appropriate.

35.3
The term of a framework agreement shall not exceed four years and, while an agreement may be entered into with one contractor, where an agreement is concluded with several contractors, there must be at least three in number.

35.4
Contracts based on framework agreements shall be awarded by either:


(a)
Applying the terms laid down in the framework agreement (where such terms are sufficiently precise to cover the particular call off) without reopening competition or


(b)
Where the terms laid down in the framework agreement are not precise enough or complete for the particular call off, by holding a mini competition in accordance with the following procedure:

i.
Inviting all organisations within the framework agreement that are capable of executing the subject of the contract to submit written tenders

ii.
Fixing a time limit which is sufficiently long to allow tenders for each specific contract to be submitted, taking into account factors such as the complexity of the subject of the contract

iii.
Awarding each contract to the tenderer who has submitted the best tender on the basis of the award criteria set out in the specifications of the framework agreement

36
Sub-Contractors

36.1
If a sub-contractor, supplier or sub-consultant is to be nominated or named to a main contractor, quotations or tenders must be invited in accordance with these Contract Procedure Rules and the terms of the invitation shall be compatible with the main contract.

37
Joint Procurement

37.1
Any joint procurement arrangements with other local authorities or public bodies including membership or use of purchasing consortia not already in existence on the date these Contract Procedure Rules came into effect shall be approved by the Head of Strategic Procurement prior to the commencement of any procurement on behalf of the Council.

37.2
Approval shall only be given where the joint procurement arrangement assures compliance with the Regulations and any other guidance relating to joint procurement issued by the Council.

38
Partnering Arrangements

38.1
These Contract Procedure Rules apply to any proposal for the Council to become involved in a joint venture or partnership, including the monitoring of any such arrangement.  This includes any arrangement involving one or more organisations in addition to the Council through which either a specific project or services within any of the functions of the Council are to be provided.

38.2
Partnering arrangements to be set up with contractors in accordance with the principles of best value for money must be based on a contract let following a full competitive process, using one of the procedures set out in these Contract Procedures Rules.

38.3
Where a contract includes any element of income or expenditure to the Council being based on the actual income or expenditure of a contractor, the contract shall include a clause giving the Director right of access to the contractor’s and any sub-contractor’s records.

38.4
The arrangements between the Council and the contractor in any partnering procurement shall be set out in a detailed Partnership/Partnering Agreement. This is a supplementary document to the contract.

38.5
Advice shall be sought from the Head of Strategic Procurement and the Director of Legal and Democratic Services in relation to any partnership/partnering agreements.

39
Procurement by Consultants & Staff of Partner Agencies

39.1
Any consultants used by the Council shall be appointed in accordance with these Contract Procedure Rules.  Where the Council uses consultants to act on its behalf in relation to any procurement, then the Authorised Service Officer (for low & intermediate value procurement) and the Authorised Procurement Officer (for high value procurements) shall ensure that the consultants carry out any procurement in accordance with these Contract Procedure Rules and use the Council’s standard terms and conditions of contract in any procurement that the consultant carries out.  

39.2
No consultant shall make any decision on whether to award a contract or who a contract should be awarded to.  Consultants may be involved as part of an evaluation team, where their input is part of a group decision making process.  Records shall be maintained on the procurement file of any recommendations made by the consultant and the evaluation process used.  The Authorised Procurement Officer shall ensure that the consultant’s performance is monitored.

39.3
If an employee of a partner agency, working in a multi-disciplinary team with the Council, is given delegated authority by the Director, then they shall have the ability to act on behalf of the Council in accordance with these Contract Procedure Rules, except they shall have no authority to make any decision on the award of contracts, or have the ability to sign contracts.

40
Statistical Returns

40.1
Each year the Council shall make a statistical return to Government for onward transmission to the European Commission concerning the contracts awarded during the year under the EU procurement rules.

40.2
The Head of Strategic Procurement is responsible for this statistical return and shall make the necessary arrangements for information to be collected annually.  Directors must comply with these arrangements.

41
Restrictions on Contractors 

41.1
No contract will be placed with a Member of the Council, nor any person in which any Member of the Council, employer, sponsor or relative has an interest, unless competitive tenders have first been invited and the contract awarded to the best value for money tender. 

POST CONTRACT ARRANGEMENTS

42
Monitoring of Contracts

42.1
The Director must ensure that contracts are monitored throughout the period of the contract, and the performance of contractors is reviewed regularly.  This should be undertaken in conjunction with the relevant Authorised Procurement Officer.

43
Contract Variation and Extension

43.1
Contracts should not be extended beyond the period for which they were awarded unless provision for extension was included in the contract documents.  Where the terms do not expressly provide for extension, contracts subject to the Regulations may only be extended by negotiation subject to the rules set out in the Regulations. In these circumstances advice must be sought from the Head of Strategic Procurement.  Such extension shall be notified to the Director and the Head of Strategic Procurement.

43.2
Any contract extension shall not be longer than two years.

43.3
In all other circumstances an extension of contract will require the written approval of the Director of Legal and Democratic Services and the Director of Finance following consideration of a written report from the Director. They shall only approve such an extension if it can be demonstrated that this will achieve best value for money for the Council and will not contravene any legal requirement. Extensions of contract cannot be approved retrospectively.

43.4
Once a contract has expired it cannot then be extended.

43.5
Directors shall ensure that they allow sufficient time for a procurement exercise to be carried out before a contract expires.

43.6
All variations to a contract must be authorised in writing by the appropriate Officer and made in accordance with the provisions of the contract.

43.7
If the Authorised Service Officer has reason to believe that the estimated final cost of any contract will exceed the permitted variation below he/she shall submit a written report to the Director and the Director of Finance.


Contract value:


Exceeding                     Not Exceeding      Permitted Variation


-                                     £25,000                 10% max


£25,000                         £125,000               7.5%


£125,000                       £1M                       5%


£1M -                                                           2.5%

44
Claims Arising From Contracts

44.1
Claims arising from contracts (either by the contractor or the Council) in respect of matters not clearly within the terms of any existing contract shall be determined by the Authorised Service Officer after having acted on the advice of the Director of Legal and Democratic Services on the Council’s legal liability and the Director of Finance on the financial considerations.  The Head of Strategic Procurement shall also be kept informed.

44.2
Where completion of a contract is likely to be delayed, resulting in claims under the contract, the Authorised Service Officer must inform the Director of Legal and Democratic Services and Director of Finance of the action taken or proposed.

45
Termination of Contracts

45.1
For any contract with a value at the Regulations Threshold or above, termination shall be approved by the appropriate Director in consultation with the Director of Legal and Democratic Services.  Contracts of a lesser value may be terminated early by agreement with the contractor prior to the expiry date or in accordance with the termination provisions set out in the contract and following consultation with the relevant Authorised Procurement Officer.  Legal advice should be sought as appropriate.

46
Purchasing Cards

46.1
Purchases made with the use of a Purchasing Card shall be in accordance with these Contract Procedure Rules.

46.2
All Purchases made with a Purchasing Card must utilise the appropriate framework agreements where they exist. 

46.3
All invoice and expenditure receipts shall be provided in order to substantiate transactions.

46.4
Each cardholder shall be responsible for the safety and security of the Purchasing Card.

46.5
Purchasing Cards shall not be issued to staff without prior consultation and agreement from the Head of Strategic Procurement.

47
Review and Amendment of Contract Procedure Rules

47.1
These Contract Procedure Rules shall be reviewed and updated on an annual basis.

48
Date of Approval and Implementation

48.1
These Contracts Procedure Rules were approved by Council on  

          2009  and come into effect on                 2009










APPENDIX 2

Current FPR 20 and 21

	
	Rules for ordering works, goods and services 

	
	

	
	20.1
Directors shall be responsible for all orders for works, goods and services emanating from their own departments and must ensure:

20.1.1
controls are in place to ensure orders can only be placed for the procurement of Council works, goods and services;

20.1.2
procedures laid down in the Council’s Accounts Payable guide are adhered to;

20.1.3
only official orders must be used for requisitioning works, goods and services;

20.1.4
an official order must be raised for the procurement of all work, goods and services;

20.1.5
all goods and services are ordered only by appropriate persons;

20.1.6
all orders must be signed by an authorised officer, subject to the limits set by the Council;

20.1.7
adequate budget provision must be available before an official order is raised;

20.1.8
Delivery notes must be obtained when delivery of goods made and goods must be checked for quality/compliance to specifications and checked against the official order.

	
	


	
	

	FPR21
	PAYMENTS FOR WORK, GOODS AND SERVICES

	
	

	
	Why is this Important?

	
	

	
	The Council spends a large amount of public money on the procurement of work, goods and services. It is therefore important that payment of work, goods and services is strictly regulated to ensure monies are spent prudently and correctly.  

	
	

	
	Rules for Payment of accounts 

	
	

	
	21.1
Directors shall ensure arrangements are made for the prompt certification  and processing of invoices for goods and services supplied in accordance with their submitted financial Scheme of Delegation and must ensure:

21.1.1
controls are in place to ensure that payments are made to the correct supplier for the correct amount and is within the relevant time period (i.e. complies with the national performance indicator);

21.1.2
procedures laid down in the Council’s Accounts Payable guide are adhered to and payments are not made unless goods have been received by the Council at the correct price, quantity and quality standards;

21.1.3
the invoice must be verified by an officer;

21.1.4
the invoice must be signed by an authorised officer (who should not be the same officer who placed the order);

21.1.5
the signing of cheques is subject to the limits set by the Council;

21.1.6
all expenditure, including VAT, must be accurately recorded against the correct budget;

21.1.7
accounts payable procedures above relate to goods and services paid in arrears of receiving those goods and services. Any payments required to be made in advance must be in consultation with and agreed by the Director of Finance before payment is released.

	
	


Proposed FPR 20 and 21

FPR20 ORDERS FOR WORK, GOODS AND SERVICES

Why is this Important?

The Council spends a large amount of public money on the procurement of work, goods and services. It is therefore important that ordering of work, goods and services is strictly regulated to ensure monies are spent prudently and correctly.

Rules for ordering works, goods and services

20.1 Directors shall be responsible for all orders for works, goods and 
services originating from their own departments and must ensure:

20.1.1 procedures laid down in the Council’s Accounts Payable Guide are adhered to;

20.1.2 controls are in place to ensure orders can only be placed for the procurement of Council works, goods and services and comply with the relevant legislation and Council policies and procedures;

20.1.3 only official orders must be used for requisitioning works, goods and services;

20.1.4 all goods and services are ordered only by  authorised persons as per the Scheme of Delegation;

20.1.5 all orders must be pre-approved by an authorised officer through the Council’s e-procurement system or, in exceptional circumstances, through a paper purchase order from an official Council order pad, subject to the limits set by the Council;

20.1.6 adequate budget provision must be available before an official order is raised;

20.1.7 Delivery notes must be obtained when delivery of goods is made and goods must be checked for quality/compliance to specifications and checked against the official order.  Confirmation of receipt must be promptly recorded through the Council’s e-procurement system.
FPR21 PAYMENTS FOR WORK, GOODS AND SERVICES

Why is this Important?

The Council spends a large amount of public money on the procurement of work, goods and services. It is therefore important that payment of work, goods and services is strictly regulated to ensure monies are spent prudently and correctly.

Rules for Payment of accounts

21.1 Directors shall ensure arrangements are made for the prompt receipting of orders for works, goods and services supplied in accordance with their submitted financial Scheme of Delegation and must ensure:

21.1.1 procedures laid down in the Council’s Accounts Payable Guide are adhered to and payments are not made unless goods have been received by the Council at the correct price, quantity and quality standards;

21.1.2 payments will only be made where there is an official order raised, a valid invoice (subject to agreed value tolerances) and the order has been receipted by the requisitioner;

21.1.3 all expenditure, including VAT, must be accurately accounted against the correct General Ledger code.
21.2
The Accounts Payable procedures detailed in 21.1 relate to goods and services paid in arrears of receiving those goods and services. Payments in advance of receiving goods and services requires the agreement in writing of the Director of Finance before payment is released, with the exception of those types of goods and services defined as allowable payments within the Accounts Payable Guide.

21.3
Contravention of these rules shall be referred to the Director of Finance who will consider, in consultation with the relevant Corporate Director or their nominee, the appropriate action to be taken.

� EBP is the electronic Purchase Order module of SAP integrated with the SAP Finance system


* Part 5 of the Council’s Constitution


* as defined in Article 13 of the Constitution





